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When must a 
school 
respond to 
Title IX 
sexual 
harassment?

A school with actual 
knowledge of [Title IX] 
sexual harassment in an 
education program or 
activity against a person 
in the united States must 
respond

1

2

Presented by Jackie Wernz 
Partner, Franczek P.C.

Township High School District 211 
December 3, 2020

© Franczek P.C. 2020. Not legal advice. Subject to copyright and limited license; see final page. 1



franczek.com

Title IX Sexual 
Harassment

• Employee quid pro 
quo 

• Hostile environment 
(newly defined)

• Clery/VAWA “Big 4”

franczek.com

Title IX Quid Pro Quo
Definition: An employee of the educational institution 
conditioning an aid, service, or benefit of the educational 
institution on participation in unwelcome sexual conduct

New: Only an employee (not a volunteer, another student, etc.)

Codified: Severity and harm presumed
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VAWA “Big Four”

Sexual Assault 20 U.S.C. 1092(f)(6)(A)(v)

Domestic Violence 34 U.S.C. 12291(a)(8)

Dating Violence 34 U.S.C. 12291(a)(10)

Stalking 34 U.S.C. 12291(a)(30)

Title IX – What is a Hostile Environment

Unwelcome conduct determined by a 
reasonable person to be so severe, pervasive, 
and objectively offensive that it effectively 
denies a person’s equal access to the 
school’s education program or activity
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Title IX – What is a Hostile Environment

Severe: More than antagonistic, non-
consensual, crass behavior—even if sex 
based—including simple acts of teasing and 
name calling. Something more serious is 
required. 

Title IX – What is a Hostile Environment

Pervasive: Systemic or widespread. When 
talking about Title IX Sexual Harassment, also 
means multiple incidents of harassment. 
Usually one instance is not enough.
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Title IX – What is a Hostile Environment

Objectively Offensive: Offensive to a 
reasonable person under the circumstances; 
not just the victim.

Title IX Sexual 
Harassment 
Must Be “In a 
Program or 
Activity”
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Program or Activity: Any location, events, or circumstance over which 
the school exhibits substantial control over both the alleged 
harasser and the “context” in which the harassment occurred

Schools need only 
address sex 

discrimination 
occurring against a 
person in the United 
States under Title IX
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Terminology

Title IX Respondent: A person who has been 
reported to be the perpetrator of conduct that 

could constitute Title IX Sexual Harassment

Title IX Complainant: A person who is alleged to be the victim of 
conduct that could constitute Title IX Sexual Harassment

NOT a third party who reports 
Title IX Sexual Harassment 

perpetrated against someone else

NOT the Title IX Coordinator, 
even if the TIXC “signs” a Formal 

Complaint

Apply to parties in both reports and Formal 
Complaints of Title IX Sexual Harassment

Board Policies on Harassment

Option 1: Policy 2:265 Title IX Sexual Harassment 
Procedure and related administrative procedures (for 
Title IX Sexual Harassment) 

Option 2: Policy 2:260 Uniform Grievance Procedure 
(other sexual harassment, other violations of law and 
of board policy)

Option 3: Other rules or policies not related to SH
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New:
Initial 

Response

Title IX Coordinator must promptly, even 
if no Formal Complaint is filed:
• Contact the Title IX Complainant to 

discuss the availability of “supportive 
measures”

• Consider the Title IX Complainant’s 
wishes with respect to supportive 
measures

• Inform the Title IX Complainant of the 
availability of supportive measures with 
or without the filing of a formal 
complaint

• Explain the process for filing a Formal 
Complaint

Bias, Conflict, Prejudgment
The Title IX Coordinator or designee must 
not have a conflict of interest or bias for or 
against Complainants or Respondents 
generally or for or against any individual 
Complainant or Respondent. And that they 
not prejudge any matter before them.
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Bias
• Must not rely on sex stereotypes such as:
Women are “asking for it” based on actions or clothing
Men cannot be sexually assaulted
Women only decide they were assaulted after the fact due to regret or embarrassment
Men are more likely to be sexual aggressors

• Consider intersection of sex stereotypes with race, ability, sexuality, and gender identity

Conflict of Interest
• Flexibility to choose employees or outsource adjudication 
functions

• No per se prohibited conflicts of interest when using school 
employees or individuals with histories of working in field of 
sexual violence as decisionmaker

• Caution against using generalizations to identify conflict of 
interest
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Pre-Judgment
Tips for avoiding pre-judgment of facts:
• Each case is fact-specific
• Keep an open mind
• Listen to facts presented 
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© Franczek P.C. 2020. These materials are not legal advice. These materials are subject to a 
LIMITED LICENSE AND COPYRIGHT. These materials are proprietary and are owned and 
copyrighted by Franczek P.C. As training materials used to train Title IX personnel, these 
materials must be posted publicly by any organization or entity that purchased training for its 
Title IX personnel using these materials on that organization or entity’s website or, if it has no 
website, must be made available by any such organization or entity for inspection and review at 
its offices. Accordingly, Franczek P.C. has granted a LIMITED LICENSE to the organization or 
entity that lawfully purchased training using these materials (the “LICENSEE”) to post these 
materials on its website or otherwise make them available as required by 34 C.F.R. 
106.45(B)(10). The LICENSEE and any party who in any way receives and/or uses these 
materials agree to accept all terms and conditions and to abide by all provisions of this LIMITED 
LICENSE. Only the LICENSEE may post these materials on its website, and the materials may 
be posted only for purposes of review/inspection by the public; they may not be displayed, 
posted, shared, published, or used for any other purpose. Franczek P.C. does not authorize any 
other public display, sharing, posting, or publication of these materials by the LICENSEE or any 
other party and does not authorize any use whatsoever by any party other than the LICENSEE. 
No party, including the LICENSEE, is authorized to copy, adapt, or otherwise use these 
materials without explicit written permission from Franczek P.C. No party, including the 
LICENSEE, is authorized to remove this LIMITED LICENSE AND COPYRIGHT language 
from any version of these materials or any copy thereof. Should any party, including the 
LICENSEE, display, post, share, publish, or otherwise use these materials in any manner other 
than that authorized by this LIMITED LICENSE, Franczek P.C. will exercise all available legal 
rights and seek all available legal remedies including, but not limited to, directing the party to 
immediately remove any improperly posted content, cease and desist any unauthorized use, and 
compensate Franczek P.C. for any unauthorized use to the extent authorized by copyright and 
other law. These materials may not be used by any party, including the LICENSEE, for any 
commercial purpose unless expressly authorized in writing by Franczek P.C. No other rights are 
provided, and all other rights are reserved.  
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